


ñThe New Blackò  

Bullying in the Workplace 

   

 See it !  

    Slow it!  

      Stop it!  

 



Objectives 
 

By the end of this workshop participants 

will be able to: 
 

1.Understand the difference between workplace bullying 

and reasonable administrative action. 

2.Appreciate how bullying and harassment plays out in 

the legal world 

3.Know how to minimise the incidence of workplace 

bullying and harassment  

 



True or False? 
 

óHarassment is any type of behaviour that can 

be reasonably expected to cause a person to 

feel threatened, uncomfortable or unable to 

cope with their work environment.ô  
 



Kelson v Forward 
(1995) FCR 39 

 

There is a well-known aphorism in United States tort law; óIt 
is not a tort for government to governô.  Likewise it is not 
workplace harassment for managers to manage. 

 

The definition lacks that vital element which gives the 
pejorative connotation to behaviour which attracts the 
description of workplace harassment. This is that element 
which differentiates the offensive from the inoffensive. 



Oxford English Dictionary  
 
 

harass, v. 
1.  trans. To wear out, tire out, or exhaust with fatigue, care, 

trouble, etc. Obs. or dial.  

2. To harry, lay waste, devastate, plunder. Obs.  

3. To trouble or vex by repeated attacks. 

4. To trouble, worry, distress with annoying labour, care, perplexity, 

importunity, misfortune, etc.  
 

Trans. To subject (an individual or group) to unwarranted (and now 

esp. unlawful) physical or psychological intimidation, usually 

persistently over a period, to persecute.  Also more generally: to 

beleaguer, pester. 

 

 

 



Oxford English Dictionary  

harassment, n. ( hær sm nt)  [f. HARASS v. + -MENT.]  

The action of harassing, or the fact of being harassed; vexation, worry.  
 

intimidate , v. 

To render timid, inspire with fear; to overawe, cow; in modern use 
esp. to force to or deter from some action by threats or violence. 
 

intimidation , n. 

The action of intimidating or making afraid; the fact or condition of 
being intimidated; now, esp. the use of threats or violence to force to 
or restrain from some action, or to interfere with the free exercise of 
political or social rights. 



Oxford English Dictionary  

bully , v. 
1.  trans. To act the bully towards; to treat in an overbearing manner; 

to intimidate, overawe.  

2. To drive or force by bullying; to frighten into a certain course; 

with away, into, out of, to.  

3.  intr. and absol. To bluster, use violent threats; to swagger.  
 

bullying , vbl. n. 
The action of the verb to BULLY: overbearing insolence; personal 

intimidation; petty tyranny. Often used with reference to schoolboy 

life.  



Sexual Harassment 
Sex Discrimination Act 1984 (Côth) 

28A   Meaning of sexual harassment 
(1)  éa person sexually harasses another person (the person harassed ) if: 

(a)  the person makes an unwelcome sexual advance, or an unwelcome request for sexual 

favours, to the person harassed; or 

 

(b)  engages in other unwelcome conduct of a sexual nature in relation to the person 

harassed; 

 

in circumstances in which a reasonable person, having regard to all the circumstances, would 

have anticipated that the person harassed would be offended, humiliated or intimidated.  



In Summary 

Bullying - behaving in an overbearing, (petty) tyrannical or 

intimidating manner towards another person. 
 

Harassment  - conduct by a person towards another person that (a) the 

other person finds óunwelcomeô and (b) reasonably causes the other 

person to feel vexed, persecuted, offended, humiliated or intimidated.  

Generally, there is the connotation that such conduct is repeated. 
 

Intimidation - conduct that contains an element of threat or force by a 

person towards another person in an attempt to have the other person 

act or deter from acting in a particular way. 



In Summary 
Bullying and Harassment 

 

(1) What did the complainant subjectively ófeelô?:  Did he or 

she really find the conduct to be óunwelcomeô. 
 

(2) The objective assessment : Would a hypothetical 

reasonable bystander, having regard to all of the 

circumstances, fairly conclude that  it was reasonable for 

the complainant to feel vexed, persecuted, offended, 

humiliated or intimidated.   



Bullying and Harassment 

The Legal Consequences 

 

Sexual Harassment 

 

Employment Services Australia Pty Ltd v Poniatowska  

[2010] FCAFC 92 



Bullying and Harassment 

The Legal Consequences 

Unfair Dismissal 

 

Adam James Harley v Aristocrat Technologies Australia Pty Ltd  

[2010] FWA 62 

Bruce Hill v Minister for Local Government, Territories and 

Roads [2004] AIRC 394 

Sebasio v Ergon Energy Corporation Limited [2010] FWA 4917 



Bullying and Harassment 

The Legal Consequences 
 

Workers Compensation 

 

Reubinson v Comcare [2010] AATA 676 

 



 Lynch v Comcare [2010] AATA 38 (20 January 2010) 

  Stieglitz v Comcare [2010] AATA 263 (15 April 2010) 

  Karalenko v Comcare [2010] AATA 49 (25 January 2010) 

  Quick v Comcare [2010] AATA 209 (20 May 2010) 

  McGee v Comcare [2010] AATA 386 (24 May 2010) 

  Wilson v Comcare [2010] AATA 396 (28 May 2010) 

  Henderson v Comcare [2010] AATA 700 (15 September 2010) 

  Radulovic v Comcare [2010] AATA 777 (12 October 2010) 

  Devasahayam v Comcare [2010] AATA 785 (14 October 2010) 

Bullying and Harassment 

The Legal Consequences 



Bullying and Harassment 

The Legal Consequences 
Work Safety 

Occupational Health and Safety Act 1991 (Cth) 

 

16 Duties of employers in relation to their 

employees etc. 

(1) An employer must take all reasonably practicable 

steps to protect the health and safety at work of 

the employerôs employees. 



Bullying and Harassment 

The Legal Consequences 
Work Safety 

(2) Without limiting the generality of subsection (1), an employer breaches that 

subsection if the employer fails to take all reasonably practicable steps: 

 

(a) to provide and maintain a working environment (including plant and 

systems of work): 

 (i) that is safe for the employerôs employees and without risk to their 

health; and 

 (ii)  that provides adequate facilities for their welfare at work; and 

 

(b) in relation to any workplace under the employerôs control, to: 

 (i) ensure the workplace is safe for the employees and without risk to their 

health;  



Bullying and Harassment 

The Legal Consequences 

Work Safety 

 

Victorian WorkCover Authority v Map Foundation Pty Ltd 

trading as Cafe Vamp (9 February 2010) 

 

Inspector Gregory Maddaford v Graham Gerard Coleman & 

Anor [2004] NSWIRComm 317 



Bullying and Harassment 

Working through scenarios 
 

Scenario 1: Performance appraisal 



Bullying and Harassment 

Working through scenarios 

 

Scenario 2: Downwards and upwards kicking 



Slow & Stop the Black 
Culture is everything  -Talk about it!  

       And Just Do It! 

 

1. Awareness, Compliance & Enforcement 

    - Policy 

    - Open door policy 

    - Organisational Structure 

    - Processes     

     



Culture - values, behaviours & norms 

Å Know what culture you are aiming 
toward and intend to develop & maintain 

Å Policy - Write a policy about it  

Å Process -Tell everyone youôve got it 

Å Leadership and Role model it 

Å Teach and Talk about it 

Å Check it - courage 

Å Recruit for it 

 



Talk About What you want your 

workplace to be 
 

ÅCore values Clear roles and responsibilities of 
each position and level 

ÅA list of positive behaviours 

ÅProper orientation to the organisation, P&P + role 

ÅRole model and teach constructive confrontation 
methods 

ÅSmall group work to facilitate understanding 
about one another's roles in the work place 

  -What is it like to be me 

  -What is expected of me  


